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FINAL ORDER 

The instant case was filed for maintenance under section 125 Cr.P.C. by 

Moina Chauhan. The fact of the case is in brief is that, about 42 years ago, she 

was married with 2nd party according to Hindu religion. They have three 

daughters and one son. 2nd party worked in the Railway Department and he got 

retirement in August, 2002 from the job.  

          That since retirement, 2nd party has been torturing 1st party mentally. 2nd 

party frequently used to take liquor and tried to assault the 1st party. Sometimes 

2nd party assaulted 1st party severely. 0n 18.11.14., 2nd party assaulted 1st party 

severely and told her to go out of his house. But 1st party said to 2nd party that 

she would bear all these torture and lived with him.  Then 2nd party went out of 

the house and said that he would not give any maintenance to her. Now 2nd 

party doesn’t live with 1st party. 1st party was informed that 2nd party lived near 

the Goreswar station.  



           From that day, 2nd party didn’t look after 1st party and 1st party has been 

living by working daily, since that day. 2nd party has not been giving any 

maintenance 1st party, intentionally.   

           2nd party was a 4th grade employee so he has been earning monthly 

about Rs. 20,000/- including pension and other allowances. Moreover, he is a 

strong and healthy person, so, he has the ability to pay maintenance to 1st party. 

So, 1st party prays before the court to pass an order directing 2nd party to give 

Rs. 5,000/- as monthly maintenance U/S 125 CPC. Hence this petition is filed. 

  The 2nd party was served with notice and accordingly 2ndparty Debraj 

Chauhan appeared and filed written statement in which he denied the allegation 

by the 1st party and stated that he never tortured 1st party. 

2nd party Debraj Chouhan stated that 1st party is his wife and he worked 

at Railway as 4th grade employee. He retired in 2002.  He got salary Rs. 4400/- 

monthly at the service time and got Rs. 7500/- at the time of retirement.  Four 

children were born as a result their marriage. They have three daughters and 

one son.  He made all the expanses at the marriage of their two daughters 

during the period of his service and made all the expanses at the marriage of his 

other daughter and his son after his retirement. 

He also stated that he took loans at the time of the marriage of his 

younger daughter and his son and he has been repaying loans till today.  He had 

built a house with two rooms and bought 12 bigha cultivating land at the time 

service. Still he has the house and cultivating land. 

That one year after his retirement 1st party along with his son started to 

harass him. 1st party didn’t hear him because he was unable to give as much 

money to her, which was given during his service time. 1st party and her son 

scolded him for this matter and sometimes they didn’t give him food. He has to 

pay loans now and so he is unable to give her maintenance in the manner, he 

used to give in earlier time. 

On 22.06.2000 at about 7.30 pm, 1st party and his son assaulted him 

seriously and drove him out of his house. Later on they called some villagers and 

got one writing that the 2nd party gave his land and house to his son and wife.  

He took shelter at the house of neighbors. His son and daughter in law along 



with his wife have been living at his house and earns from his 12 bighas land. On 

the other hand he has been living like a beggar. He is an old person so he lost 

his strength to work hence he has no ability to give maintenance to 1st party. 

 

1st party examined herself as PW1 and also gave the evidence of one 

PW2 in support of her claim. 2nd party cross examined them. 2nd party did adduce 

the evidence of one witness in support of his plea. It is to be mentioned here 

that the 1st party did not cross examine DW1. 

 I have also heard both sides and perused the case record. 

 

 

POINTS FOR DETERMINATION: 

1. Whether 1st party is the legally married wife of the 2nd party? 

2. Whether the 2nd party has neglected to pay any maintenance to the 

1st  party? 

3. Whether 1st party is entitled to maintenance from the 2nd party? 

 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

Point no.1: Section 58 of the Indian evidence act lays down that 

admitted fact need not be proved and in the instant case 2nd party has admitted 

in his written statement that he married 1st party as per social rites. Hence 1st 

point is determined in affirmative. 

Point No.2: It is found that PW 1 Maya Chouhan stated that she was 

married with Debraj Chouhan about 40 years ago as per social rites. Her husband 

has not been living with her since 13 years ago. Her husband lives now with 

other wife.  He has not given any maintenance to her monthly. Her husband 

worked at Railway Department and now gets pension. That earlier she used to 

work in the house of other persons for the purpose of her livelihood but now she 



has become old and so her husband must give her monthly maintenance. Her 

husband was a 4th grade employee of Railway Department. In support of PW1, 

PW 2 Sumitra Patowary stated that 1st party has been working in her house for 

about 15 years. 1st party and 2nd party married many years ago. They have 3 

daughters and son. 1st party didn’t see any maintenance given by 2nd party to 1st 

party.  She gives cloths to 1st party and also gives money for the work done by 

the 1st party in their house. 2nd party is a pension holder.   

It is also found that PW1, in her cross examination stated that she has 

been maintain her for last 13 years , doing work in the house of other persons 

and that her husband is receiving pension. Again PW2 in her cross examination 

stated that the 2nd party got retirement in 2002. PW2 also stated, in her cross 

examination, that the 1st party is not residing with the 2nd party for about last 15 

years. On the other hand, it is already found that PW1 in her examination in chief 

stated that her husband lives now with other wife and that her husband has not 

given any maintenance to her monthly.  It is found that 2nd party could not rebut 

the same and this fact is sufficient to show the mental torture of the 1st party by 

the 2nd party.  

Hence it is concluded that the 2nd party has neglected to maintain the 1st 

party without sufficient cause. Accordingly the 2nd point is also decided in 

affirmative 

Point No.3:1st party has stated that she has no income of her. The 

expression ‘Unable to maintain herself’ as provided u/s 125 Cr.P.C. means unable 

to maintain herself in the way she was living with her husband. The expression 

‘unable to maintain herself’ covers the means available to the wife while she was 

living with her husband and not after her desertion by the husband. So it can be 

safely said that 1st party has no sufficient means to maintain herself and the 3rd 

point is also decided in affirmative.  Again it is found that the 2nd party adduced 

the evidence of DW1 wherein he stated that he got retirement in 2002 from the 

Railway Department and getting pension of Rs.7500/- per month after his 

retirement. So the fact that the 2nd party is getting pension is admitted by the 

DW1.  

Moreover from the material on the record, it is found that there are some 

disputes between the parties and that both the parties are residing separately 



and hence the 1st party is praying to direct the 2nd party to pay to her 

maintenance.  

Though the 1st party did not adduce any document as to the actual 

amount of the income of the 2nd party, the 2nd party himself has admitted that he 

has been receiving Rs. 7500/- per month as pension. Moreover it is found that 

the 1st party is residing in the house of the 2nd party. 

So taking in to consideration the above mentioned fact that the 2nd party 

is a retired person and that it is duty of a husband to maintain his husband, 1st 

part is entitled to get maintenance of  Rs.2000/- per month for her. 

 

                                                 ORDER 

Accordingly the prayer of the 1st party for maintenance is allowed. 2nd 

party shall pay Rs.2000/- per month to her, as maintenance from the date of this 

order within 1st week of every month. 

Furnish a copy of this order to both parties free of cost. 

Given under my hand and seal of this court on this 08st  day of January, 

2016. 

 

  

Judicial Magistrate First class 

                                                                                  Udalguri 

 


